
ZONING COMMISSION 

''WrIVG m'lISSTnN ORDER. NO. 5 4 5  
Case No. 85-14 

December 3, 198'7 
1,uip;i's Bridqe - TJse of Public S p a ~ e  

Pursuant to notice, a public hear in^ of the nistrict of 
Columbia Zoning Cotmission wss held on Januarv 9, 3986. At 
that hearing: session, the Zoning Commission considered an 
application from Giobatta C. Rriizzo, Luipi's, Inc., nehora 
C. Fruzzo Trust end Giobatta C. Rruzzo, Jr., Trust, 
("Applicants") for review and approvRl of the use of air- 
space over a public allev, pursuant to the District of 
Columbia Public Space Utilization Act of October 17, 1968, 
as compiled at Section 7-941 et. Seq. D.C. Code (1973). The 
public hearinp was conducted in accordance with provi~ions 
of Chapter R of the Rules of Practice and Procedure before 
the Zoning Commission. In Order Yo. 487, dated April 21, 
1986, the Commission denied this application. Thereafter, 
applicants filed a petition in the District of Columhi~ 
Court of Appeals for review of the Commission's action. Rv 
order filed November 24, 1986, the Court remanded th? case 
to the Commission for further proceedin~s. The Commission 
has now considered the application in light of the remand. 

FTh'E INGS OF FACT 

3 . .  The anplication, which was filed September 5 ,  1985, 
requested review and approval of the use of airspace 
above a public a1 lev beetween lots 43 and 63 in Square 
1.1'. 

2 .  The Zoninp Commission's jurjsdiction in the execution 
of airs~ace leases, pursuant to the District of Columbia 
Public Space TJtilization Act of October 17, 1968, 
requires in part, that: 

"The Zoning Commission of the District of Columbia, 
after public hearing and after securing the advice 
and recommendat ions of the N R ~  i onal Capi t a1 
Planning Commission, has determined the use to be 
permitted in such airspace and has established 
regulations applicable to the use of such airspace 
consistent with regulations ppplicable to the 
abutting privatelv owned property, includin~ 
limitations and requirements respecting the heipht 
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of anv structure to be erected in such airsnace, 
offstreet parking and floor area ratios applicable 
to such structure, an$ easements of light, air, 
and access.. . ." 

Amlieants Dropose to execute a lease for the use of 
airspace with the Government of the District of Columbia 
to construct an expansion to their existinp restaurant. 
The addition will increase the dining facilitv and will 
he located fifteen feet above the public alley between 
lots 43 and 61. Lots 43 and 61 are located in a C-3-C 
zone district. 

The C-3-C District permits matter-of-right major 
business and employment centers of mediumlhigh density 
development, including office, retai 1 ,  housing, and 
mixed uses to a maximum hei~ht of ninety feet, a 
maximum floor area ratio (FAF) of 6.5 for residential 
and other permitted uses, and a maximum lot occupancv 
of one-hundred percent. 

The site is located between lots 43 and 61 in Square 
117, on the west side of 19th Street between 1, and F! 
Streets, N.W. The site consists of approximately 1,035 
square feet of allev area. 

The adiacent restaurant, on lot 43, occupies 1,760 
square feet and has two floors for a total pross area 
of 3,530 square feet. The construction of the 1000 
foot addition would hrinp the gross square footage to 
4,520 square feet, with an FAR of 2.53. 

The zoning pattern in the immediate area of the site is 
C-3-C to the north, west, and south; and C-4 to the 
immediate east, southeast, and northeast. 

Across 19th Street from the site, from L to L l  Streets, 
are hirh-rise office buildings. Across 20th Street 
from the site is the Lafayette Plaza PIJn. Three 
townhouses structures abut the allev. 

The site is in a high densitv commercial area, according 
to the TAand IJse Element of the Comprehensive Plan. 

Applicants propose to constrnct a one-story connector 
over public airspace to allow for additional dining for 
the adjoining Luigils Restaurant. The addition will 
have a denth of sixtv-four feet from the buildinr line 
at 19th Street; be fifteen feet wide; be nineteen feet 
in heiyht, beginning fifteen feet above the allev 
surface; and contain ~pproximatelv 980 sauare feet of 
floor area. 

Applicants contended that parkinq for the proiect would 
he "impossible," and there were no plans to incorporate 
parking spaces on the site. Thev further contended 
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that there were no park in^?; and loadinp reauirement s 
because of credits associated with the existing uses, 
and the construction of the addition would not require 
on-si te parking or loading. 

The District of Columbia Office of Planning (OP), bv 
memorandum dated December 3 0 ,  1985, and by testimony 
presented at the public hearing, recommended approval 
of the application, notine that the air rights and 
functional aspects of the a1 lev are s i p i  ficant issues 
in this case. OP indicated that the proposed use of 
airspace project would provide additional restaurant 
space and emplovment opportunities, which are economic 
development obiectives for the Central Emplovment Area. 

UP recommended approval of the application, provided 
that the applicants address the follow in^: 

The nllev shall be kept free from obstruction 
and open to vehicular and pedestrian traffic 
with appropriate signs, includinp during the 
construetien period; 

The addition would be one-storv hjvh and o f  
hrick construction to express continui ty of 
the facade at 19th Street; 

The passaKewav under the proposed restaurant 
addition should be designed as a positive 
element of the building complex, not as leftover 
space. The passagewav should be constructed 
with a vaulted ceilinp;., springing from the 
horizontal members on either side and repeating 
the shape of the brick soldier course arch 
above the upper wjndow on the front facade, 
r a i s i ~ ~  the floor level inside by 15 inches, 
as compared to the drawin~s on file; 

The passapewav should be provided with 
appropriate Ijqhtine to protect the functional 
state of the alley. The windows currently 
proposed to he infilled with brick would be 
kept open and funct ional ; 

The wiring and utilities connections should 
be located somewhere other than the passage- 
wav walls; 

The rear facade, which can he seen from 20th 
Street, should be desiped with some recall 
of the overall character of the 19th Street; 
and, 

The siffnace shoulP not include flashinp 
lights. 
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14. The District of Columbia Department of Public Works, bv 
report dated December 23, 1985, indicated the following: 

a. The proposed air riphts structure complies 
with the Air Fiphts Regulations of the 
District of Columbia relative to minimum 
heipht clearance; 

h. The allev in question has extensive interior 
loading operations which require trucks to 
use the east-west alley for access to an 
interior alley system. Access is also 
available from ?0th Street into the allev 
interior, and i t  is expected that traffic 
disruption would be minimal clurin~ the 
construction phase. 

c. There are no allev li~hts within the allev 
segment which is being bridged. I t  may he 
necessarv for applicants to provide additional 
lighting within the a l l ~ v  to enhance pedestrian 
and vehicular safetv; and 

d. If the application is approved, the following 
conditions should he included in any airspace 
use lease apreernent: 

i. a paragraph containinp a proviso 
that failure to make an annual 
payment of rent for the use of the 
public space shall be a basis for 
termination of the lease; and 

i i .  cancellation or termination of the 
required liabilitv insurance policv 
will also terminate the lease 
apreement . 

15. Advisorv Neighborhood Commission (ANC) 2F did not 
submit a report in support of or opposition to this 
application. 

16. The 1120 - 19th Street Limited Partnership, by submission 
dated Februarv 20, 1986, included but was not limited 
to, the follow in^ issues in opposition: 

a. The allev, because of the one-way street 
configuration in the nei~hhorhood, serves a 
maisr thoroughfare between 20th and 19th 
Streets, N.W., csntrarv to Z . C .  Case No. 
76-27, the onlv case heard reparding use of 
airspace; 
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The allev provides interior loading access to 
nearlv all buildin~s in the block bounded bv 
T,, M ,  19th and 20th Streets, contrarv to Case 
No. 76-27; 

The applicants are submitting an unacceptable 
desicn of the "bridgef1; 

The applicants have already expanded their 
business onto puhlic space with a sidewalk 
cafe, so a second crrant of nuhlic airspace 
should be conditioned upon compliance with 
applicable zoning regulations; 

There is no rationale for the applicants to 
evade parking requirements enacted for the 
benefit of the public; 

The subject proposal ignores handicapped 
accessihilitv under the D.C. Architectural 
Business Act, D.C. Code 06-1701 and 06-1703; 

Increased potential exists for impairing 
firefight ine apparatus to tra~~erse the a1 ley 
or ladder access to rise over the bridge 
structure. Neither is there anv new 
emerpencv exi t ; 

Increased public health risks could exist 
from additional yarhage, rats, and noxious 
odors; 

The addition o f  the tunnel from t h ~  bridce 
structure wi 1 1  not improve or enhance the 
streetscape. 

17. The Commission has several specific areas of concern 
about the application: (1) the size of the existing 
sidewalk cafe; ( 3 )  the desipn of the facade and the 
arch; ( 3 )  trash collection; (4) 1oadip.p; (5) parking; 
and ( 6 )  Rccess for the handicapped. 

18. After the District of Columbia Court of Appeals remanded 
this case to the Commission for further proceedings, 
the Commission undertook to identifv these issues 
clearlv, to the end that the applicants would he able 
to address them. 

39. The Commission had expressed its concerns about handi- 
capped access, parking, alley access, and loading in 
Commission Order No. 487. Rv letters dated Februarv 
17, 3987, and March 3 2 ,  1987, applicants' counsel was 
piven opportunities to file further submissions. 



7!. C. Order No. 545 
Case No. 85-14 
Page 6 

In a submission dated March 53, 1987 (Exhibit 60), the 
applicants exnljcitlv identified these issues as ones 
i t  was addressinp: in the submission. However, the 
Commission finds that applicants did not therein 
address the issues in anv substantive, practical wav. 
That is, applicants did not submit a viable plan to 
treat the areas of concern. Rather, applicants 
undertook to persuade the Commission that its concerns 
were not well founded. 

After the Commission considered Exhibit No. 60, the 
Commission, through staff, wrote applicants' counsel, 
identified several areas of continuinp concern, and 
stated that the Commission would be prepared to decide 
the case on the basis of the extant record. In replv, 
the applicants stated that they were prepared to reduce 
the size of the sidewalk cafe bv 90 square feet, and to 
take other measures with respect to the sidewalk cafes, 
and would he willina to submit a revised design and to 
take reasonable steps to resolve any concerns that the 
Commission may have. 

The Commission remains concerned about the application, 
because the applicants have not submitted an adequate, 
concrete proposal for resolution of its concerns. 

Nothwi thstandinp the forepoinp, the Commission finds 
that the provisions of the Zoning Regulations which 
peneral lv control use and development in a C-3-C 
District, together with replations specifically 
applicable to the proposed use and structure, will 
reasonahlv accommodate those concerns. 

The proposed action of the Z o n i ~ ~  Commission to approve 
the ap~lication with regulations was referred to the 
National Capital Planninrr Commission (MCPC) under the 
terms of the District of Columbia Self-Government and 
Governmental Reorpanization Act. NCPC, hv report dated 
November 20, 3987, indicated that the proposed regula- 
tions would not adverselv affect the federal establish- 
ment or the federal interests in the National Capital, 
nor he inconsistent with the Comprehensive Plan for the 
National Capital. 

The Zonine Commission for the nistrict of Columbia must 
determine the use and zoning regulations applicable to 
the use of airspace, consistent with zoning applicable 
to abutting privately owned property, for individual 
applications as thev are brought before this Commission. 
The standards for the Commission's approval are set 
forth in section 7-1034, D.C. Code, wherein i t  is 
provided that the Commission must establish such 
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regulat?'o~s "consistent with repulations applicable to 
the abutting privatelv owned property, includina 
limitations and requirements respecting the height of 
any structure to he erected in such airspace, off-street 
parkinq and floor area ratios applicable to such 
structure, and easements of licht, air and access.... 11 

The Cornmissinn concludes, that the phrase "structure to 
he erected in such airspace" includes the entirety of 
anv structure of which a part is tn be erected within 
airspace. The Commission has t h ~  authoritv to adopt 
repulations applicable to the airspace and the parcels 
assernhled in coniunction therewith. 

The proposed use of airsnace pursuant to the 
repulations which penerallv applv to the C-3-C 
Pistrict, together with regulations which apply to 
the specific site, is reasonable. 

Approval nf the application would be consistent with 
the purposes of the Zoninp Act (Act of June 20, 1938, 
52 Stat. 797) bv furthering the general public welfare 
and servinp to stabilize and improve the area. 

Approval of this application is not inconsistent with 
the Comprehensive Plan for the National Capital. 

The proposed application can be approved with 
conditions which insure that development would not have 
an adverse affect on the surrounding comunitv. 

The approval of the application would pronote orderlv 
development in conformi tv with the ent iretv of the 
District of Columbia zone plan as embodied in the text 
and maps of the Zoning Regulations of the District of 
Columbia. 

Tn consideration of the Findings of Fact and Conclusions of 
I,RW herein, the Zoninc Commission for the District of Columbia 
herehv orders approval of this application for use of public 
airspace above an allev between lots 43 and 61 in Square 117 
on the west side of 19th Street, between TI and M Streets, 
N.W., vursu~nt to the fol lowinp regulations: 

1. The airspace shall be developed and used in 
compliance with the use, height, bulk, 
densitv, loadinp:, parking, ar.d all other 
provisions of Title 11, DCMR, "Zoning", which 
applv to matter-of-right development and use 
of land in the C-3-C District. 
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The structure in the airspace and the connected 
strnctures on lots 43 and 61 shall be deemed 
to constitute one building, and shall comnlv 
as such with the requirements of this order. 

A maximum FAP of 1.0 map be used in the area 
of the allev. 

All reauired parking, load in^, and facilities 
for refuse compaction, storage, and pick-up, 
for the entire build in^, shall he located on 
lot 63 or lot 43. 

The entire buildina shall provide for equal 
access bv handicapped persons. 

No portion of the airrights structure shall 
he permitted within the first fifteen feet 
above the surface of the public alley. 

Applicant shall file an application for a 
huildin~ permit within six months of the 
final date of this order. 

The Zoning Commission shall retain 
iurisdiction to review and approve the design 
of the structure, after the Zoning 
Administrator has ruled that the applicant 
has complied with condition number 1 throuph 
6 of this order. 

Vote of the Zoning Commission, taken at the public meetinq 
on October 13, 1987; 4-0 (John G .  Parsons, Mavbelle T. 
Rennett, and 1,indslev Williams to approve, and Patricia N. 
F4athews to approve bv proxv; Georpe Pl. White, not voting, 
not havinq heard the case). 

This order was adopted bv the Commission at 8 public meetinq 
on Pecember 3 ,  1987, bv a vote of 1 (.John Q.  Parsons, 
Maybelle T. Bennett, and T,indsley Williams to approve; 
Patricia N. b'lathews to denv bv proxv; and George M. White 
not vot inp, not having heard the case). In accordance wi th 
11 ~~ 3028, this order is final and effective upon 
publication in the D.C. Register, that is, on 0 8  JAN 1988 . ----------- 

Ch8 i rman 
Zoning Commission 

Executive Director 
Zoning Secretariat 


